this Article explores the extent and manner that participatory justice animates the CRPD, first as a general matter and then specifically in reference to Article 30, the provision governing the obligations of States Parties to "[p ]articipation in cultural life, recreation, leisure and sport. " 5 Part I sets forth Professor tenBroek's jurisprudence in regard to participatory justice. Next, Part II highlights aspects of the Convention that are especially notable for their substantive and procedural inclusion of persons with disabilities and reflective of a deeply participatory model of justice that is consistent with Professor tenBroek's vision. Part Ill illustrates these assertions by focusing on CRPD Article 30 and its mandate for inclusive cultural life, recreation, leisure and sport, and explains that provision's practical significance for the worldwide community of persons with disabilities. We conclude with a few reflections on the Convention's future impact as a vehicle for social change. · I.
JACOBUS TENBROEK AND PARTICIPATORY JUSTICE
Professor Jacobus tenBroek was a vtstonary academic and advocate. 6 Notably, his calls for participatory justice preceded contemporary notions of diversity by more than a half-century 7 and extended to racial and economic categories, as well as to individuals with disabilities. 8 Professor tenBroek's jurisprudence may therefore be characterized as the pursuit of social justice through equality and participation. 5. CRPD, supra note 3, at art. 30. 6. Parenthetically, aside from MATSON, BLIND JUSTICE, supra note 2, we are unaware of an in-depth biographical or jurisprudential treatment of Professor tenBroek, a striking lacunae for a scholar of his standing.
7 REv. 573 (1968) (noting that in addition to disability rights, Professor tenBroek "was for years Chairman of the State Board of Social Welfare, challenging arbitrary administration of public assistance" and had also "written on the origins of the Civil War Amendments----of their great ... promise of freedom to black America." !d. at 574).
9. See MATSON, BLIND JUSTICE, supra note 2, at 203 ("For tenBroek, however, equality was never just an abstraction, never less than a pragmatic end-in-view: a right to be claimed, a
A. The Fourteenth Amendment and Race
Professor tenBroek was one of the earliest scholars to examine and systemically apply the Equal Protection Clause of the Fourteenth Amendment of the Constitution 10 to the area of social justice.
11 Despite Justice Holmes referring to that Clause as "the last resort of constitutional arguments" 12 (without intending irony), 13 Professor tenBroek's later studies of the Equal Protection Clause recast many subsequent constitutional arguments.
14 For example, The Equal Protection of the Laws, 15 which analyzes the over-inclusive and underinclusive use of constitutional classification, 16 remains one of the most influential pieces of Fourteenth Amendment scholarship.
17
The more historically and racially specific publication by tenBroek, ANTISLAVERY ORIGINS OF THE FOURTEENTH AMENDMENT, 18 was noted by then-attorney Thurgood Marshall as providing many of the central arguments that the Legal Defense Fund relied upon in the landmark Supreme Court case of Brown v. Board of Education.
19 His equally focused PREJUDICE, WAR, AND THE CONSTITUTION 20 exposed the inhumanity and challenged the constitutionality of interring Japanesestruggle to be won, a constitutional mandate to be enforced.").
10 Marshall wrote to Professor tenBroek that the Legal Defense Fund had "taken full advantage of your book," that "many of our research people have been using it," and requested an appointment to talk through the Constitutional arguments. That meeting never came about, but one wonders at what the result would have been.
JACOBUS TENBROEK, PREJUDICE, WAR, AND THE CONSTITUTION (1954).
Americans during World War II well before it became academically acceptable to do so. 21 Indeed, the publication of work focused on the rights of those ethnic minorities seen as threatening national security 22 - not to mention openly resisting loyalty oaths 23 and advocating for free speech 24 -was uncommonly brave during Cold War-era America.
25

B. Disability and Rights of Inclusion
Within the disability rights realm, Professor tenBroek made an early and significant contribution to the development of the social model of disability, 26 a civil rights paradigm from which most disability rights advocates, both domestically and internationally, draw their arguments.
27
The framework maintains that it is the physically engineered environment, and the attitudes that are reflected in its construction, that play a central role in creating the condition termed "disability."
28
According to the social model, many factors that are exogenous to a disabled person's own limitations are really what determine the extent to which that individual will be able to function in a given society.
29
Professor tenBroek argued that disabled people's own physical limitations had far less to do with their ability to participate in society than did "a variety of considerations related to public attitudes," most of which were "quite erroneous and misconceived." 35. The thrust of this type of argument, as presented by Myrdal, is that there were a variety of obstacles keeping African Americans from participating fully in society, and that race-based oppression was at odds with the "American Creed" ideals of liberty, equality, justice, and fair treatment of all people. See generally MYRDAL, supra note 34.
36. The Cross of Blindness, Keynote Address at the National Federation of the Blind Convention (1957), quoted in MATSON, BLIND JUSTICE, supra note 2, at 242, and considered a watermark in disability advocacy. The following statement from Justice Oliver Wendell Holmes, Jr.
in Buck v. Bell is the paradigmatic expression of this prevalent view:
We have seen more than once that the public welfare may call upon the best citizens for their lives. It would be strange if it could not call upon those who already sap the strength of the State for these lesser sacrifices, often not felt to be such by those concerned, in order to prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are manifestly unfit from continuing their kind ... Three generations of imbeciles are enough. 43. "Participatory justice parallels the social model's assertions that but for the existence of artificial barriers, people with disabilities would play an equal part in society. It also supercedes that model by asserting that a just society not only removes unneeded obstacles, but also makes participation a moral imperative." Stein, Disability Human Rights, supra note I, at 102.
44. Anita Silvers, People with Disabilities, in OXFORD HANDBOOK OF PRACTICAL ETHICS 300, 318 (Hugh Lafollette ed. 2004). See also tenBroek, supra note 2, at 841 ("[N)othing could be more essential to personality, social existence, economic opportunity-in short, to individual wellbeing and integration into the life of the community-than the physical capacity, the public approval, and the legal right to be abroad in the land.").
45. See FAMILY LIFE AND THE POOR, supra note 41, at 213 (characterizing dependency as invoking "a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone"); tenBroek & Matson, supra note 30, at 814 ("The psychological and socio-economic handicap suffered by disabled persons far outweighs the actual physical restrictions from their impairment.").
46. See tenBroek, supra note 2, at 848 ("If the disabled have the right to live in the world, they must have the right to make their way into it and therefore must be entitled to use the indispensable means of access, and to use them on terms that will make the original right effective.").
fully and equally entitled.'.4 7 To achieve participatory justice, Professor tenBroek explained, American policy makers must commit to "integrationism"-system wide policies "entitling the disabled to full participation in the life of the community and encouraging and enabling them to do so" 48 -to the same degree as the nondisabled population.
49 Such an approach was necessary for the "basic moral, social, and political tenets of our system" 50 as well as "for the dignity of independence, the pride of self-reliance, and the sense of personal achievement" 51 of the targeted population of persons with disabilities. 52 Nor should the costs incurred by these programs be deemed problematic, for resistance steeped in financial terms ignores "the incalculable social cost, of maintaining the blind in idleness" 53 and of denying "the disabled the right to a free exercise of their talents, and a fair opportunity to test them," as well as depriving "society of the contribution such members are capable of making to its work and progress." 54 Finally, Professor tenBroek cautioned that achieving participatory justice requires moving away from a paternalistic approach in which nondisabled persons set the course of public policies affecting individuals with disabilities 55 and towards a system in which persons with disabilities actively participate in designing their own social programming. 56 Particularly notable was the connection that he drew between the social model of disability, integrationism and the realization of the rights of persons with disabilities long before the articulation of a 47. !d. at 858. See also id. at 918 ('The blind, the deaf, the lame, and the otherwise physically disabled, have the same right to privacy that others do; not only the right to rent a home or an apartment, public or private housing, but the right to live in it; the right to select their mates, raise their families and receive due protection in the safe and secure exercise of these rights.").
48. !d. at 843. 49. /d. at 84 7 ('This policy has been expressed by Congress and by the state legislatures, not once, but many times, and not merely with respect to a single, narrow area of human endeavor, but with respect to the whole broad range of social, economic, and educational activity.").
50. TENBROEK & MATSON, HOPE DEFERRED, supra note 40, at 106 (noting the systemic values of "individualism," "self-reliance," "initiative," "dignity and worth of the human person," as well as "full rights of participation in the normal activities of the community").
51. tenBroek & Matson, supra note 30, at 835 (asseverating that attaining feelings "is as genuine and almost as vital as the need of physical survival").
52. "Our historical conception of citizenship, our sense of community, and our sense that we are of value to the world all depend importantly on the work that we do for a living and how it is organized and understood by the larger society. In everyday language, we are what we do for a living." Vicki Schultz, Life's Work, I 00 COLUM. L. REv. 1881 REv. , 1884 REv. (2000 . See generally Gregory S. Kavka, Disability and the Right to Work, 9 Soc. PHIL. & POL 'Y 262 (1992) .
53. See tenBroek, supra note 2, at 883 ("If all the blind people capable of doing so were moved into the streets and into employment, more than enough money would be saved to pad all the lampposts, erect gold-plated padded barricades before every hold in the city, with enough left over to pay for a small war or two.").
54 The substantive rights contained in the Convention, as well as the process of its negotiation and anticipated future implementation, 5 8 reflect notions of participatory justice that dovetail well with Professor tenBroek's jurisprudence on the right of persons with disabilities to live in the world.
59
A.
CRPD Substantive Rights
As the first human rights treaty of the twenty-first century, 60 the Convention was modeled consciously after recent United Nations human rights treaties, most particularly the Convention on the Rights of the Child (CRC).
61
Like the CRC, the Convention sets forth a full set of human rights obligations and applies them to the specific circumstances of a targeted group, 62 in this case persons with disabilities.
63
Aside from a few significant exceptions, the CRPD's structure also tracks that of the CRC.
64
The Convention sets forth articles that are introductory, 65 motivated in large measure by the continuing exclusion of disabled persons, 71 and recognition of the many benefits that participation by disabled persons contributes to their respective societies.
72
The Convention also categorically affirms the social model of disability by describing it as a condition arising from "interaction with various barriers [that] may hinder their full and effective participation in society on an equal basis with others" instead of inherent limitations.
73
Article 3 includes among the CRPD's general principles "full and effective participation and inclusion in society,"
74 and "equality of opportunity."
75 Article 5 requires States Parties ensure the equality of persons with disabilities in their societies while also prohibiting all types of discrimination "on the basis of disability. "
76 Separate articles directed at women 77 and at children 78 underscore these basic principles.
79
Article 8 targets the underlying attitudinal causes of disabilitybased discrimination by requiring States Parties to raise public awareness, and provides a list of illustrative measures. The awarenessraising provision reflects, albeit in greater elaboration, parallel provisions in human rights conventions combating gender and race discrimination. 80 Article 9 seeks to dismantle barriers erected because of discriminatory attitudes by promoting physical, technological, information, communication, economic and social accessibility 81 in the public and private spheres.
82
Because the Convention is a comprehensive human rights treaty, its substantive articles run the gamut of life activities in clarifying, within a disability-specific context, human rights to which all persons are 71. See CRPD, supra note 3, at preamble (k) (expressing concern that in spite of soft laws "persons with disabilities continue to face barriers in their participation as equal members of society").
72. See id. at preamble (m) (acknowledging that "full participation by persons with disabilities will result in their enhanced sense of belonging and in significant advances in the human, social and economic development of society and the eradication of poverty").
73. See id. at art. I; id. at preamble (e) (describing disability as a condition arising from "interaction with various barriers may hinder their full and effective participation in society on an equal basis with others" instead of inherent limitations).
74. Although several articles might seem to embody newly created rights, in fact they were included in order to direct the means by which other Convention rights are realized and in fact connect to existing human rights.
99
For example, the articles on living independently, 100 personal mobility, 101 and habilitation and rehabilitation 102 are central if other more historically recognized human rights (like employment) are to be achieved. 103 In this sense, these provisions foster the full realization of the rights articulated in the Convention.
The article on independent living is especially worth noting for acknowledging "the equal right of all persons with disabilities to live in the community" and to have "full inclusion and participation in the community."
104 It ensures that disabled persons "have the opportunity to choose their place of residence," 105 and have access to sufficient services "to support living and inclusion in the community, and to prevent isolation or segregation from the community."
106 It also ensures that children with disabilities receive equal access "to participation in play, recreation and leisure and sporting activities, including those activities in 83 
B. CRPD Procedural Rights
Before setting forth the procedural rights of inclusion contained in the CRPD, it bears noting that the treaty negotiation process itself broke new and inclusive ground. Disabled peoples organizations (DPOs) were present and involved in the proceedings from the start, and played a key role in the working group that drafted a foundational text.
108
The inclusion of disability-related civil society organizations at this stage was unprecedented in the normal course of treaty development at the United Nations.
109
Indeed, the physical presence and substantive input of persons with disabilities in the treaty development process cannot be over-emphasized as having affected both the substantive outcomes described above, and the procedural guarantees that followed.
110
Participation appears in the UN Disability Convention both as a value and a general principle capable of (and requiring) specific application in civil, political, economic, social and cultural life. Beginning with the preambular declaration "that persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes,"
111 the CRPD actively mandates the inclusion of disabled persons and DPOs in the process of determining the direction of their lives.
112 In so doing, the Convention operationalizes the mandate by Professors Gerard Quinn and Theresia Degener that disabled persons be placed at the center of all decisions affecting their lives, and therefore be viewed as "subjects and not as objects." 109. Continuing DPO involvement can be interpreted as acquiescence to their assertion of the participatory claim expressed in the mantra: "nothing about us without us." 110. Compare, for example, the two and a half year time period in which the CRPD went from draft text to adopted document, with the more than ten years required before the rights of indigenous persons-which was negotiated without input from the targeted population was adopted as a declaration rather than as a convention. See United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295 (Sept. 13, 2007 [Vol. 13:2 are especially noteworthy for ensuring the participatory justice rights of persons with disabilities from a procedural perspective.
116
First, the general obligations set forth in Article 4 require that DPOs be closely consulted and actively engaged in developing and implementing law and policies related to the CRPD.
117
This requirement is underscored by Article 33 in relation to the development of national level implementation and monitoring.
118 Second, and building on Article 4(3), States are encouraged to involve disability civil society when preparing their reports for the monitoring body.
119 In turn, the treaty committee is permitted to confer with DPOs if so doing will facilitate the performance of its own mandate to effectively implement the CRPD. 122 This inclusive mandate thereby assumes a fundamental practical significance for the worldwide community of persons with disabilities and, more generally, society as a whole.
123 Notably, Professor tenBroek was among the first scholars to make explicit the connection between inclusion and the participation of persons with disabilities in sport and recreation, noting the power of such participation as a vehicle for inclusion and as social change conveyor. 117. /d. at art. 4(3) ("In the development and implementation of legislation and policies to implement the present Convention, and in other decision-making processes concerning issues relating to persons with disabilities, States Parties shall closely consult with and actively involve persons with disabilities, including children with disabilities, through their representative organizations.").
118. See id. at art. 33(3) ("Civil society, in particular persons with disabilities and their representative organizations, shall be involved and participate fully in the monitoring process.").
119. See id. at art. 35(4) ("States Parties are invited to consider doing so in an open and transparent process and to give due consideration to the provision set out in article 4, paragraph 3, of the present Convention.").
120. See id. at art. 38(b) (permitting the treaty body to "consult, as appropriate, other relevant bodies instituted by international human rights treaties").
121. 
A. Defining Social Rights of Participation in Cultural Life and Sport
CRPD Article 30 on cultural life, recreation, leisure and sport makes participation manifest in a largely ignored realm of life. Long relegated to the margins of international human rights instruments, and then as an adjunct to provisions on employment, 125 the right to participate in the cultural life of one's community or the right to participate in sport is something of a second class right. Indeed, when reflected in various human rifhts instruments, including the Universal Declaration of Human Rights, 12 and the International Covenant on Economic, Social and Cultural Rights, 127 these rights are not as well developed as other human rights and are often forgotten. Thus, the recognized right in the CRPD of persons with disabilities to participate in a wide array of cultural, recreational, sporting, and leisure activities as central to their full social inclusion, breaks with previous practice.
128
Article 30 of the CRPD recognizes a number of specific measures designed to enhance participation in various realms of social as well as cultural life. These include the duty of States to take measures to support access to places where cultural performances or services are held, such as theatres, museums, cinemas, libraries and tourism services.
129
It also includes, as far as possible, access to monuments and sites of national cultural importance. 13° Confronting the passivity that paternalistic and non-participatory models of disability typically evoke, the CRPD affirms the right of people with disabilities to develop their creative, artistic, and intellectual potential for both individual and societal benefit.
131
In so doing, the Convention recognizes that people with disabilities are full participants in the cultural life of their communities as are artists, musicians, scholars and actors. Further facilitating entry points into cultural life for persons with disabilities, Article 30 expresses the duty of States to ensure that laws protecting intellectual property rights do not present unreasonable or discriminator1 barriers in access to cultural materials by persons with disabilities.
13
This includes translating books and other material into Braille, providing audio-cassettes or providing sign language or forms of accessible technology for artistic 125 . See, e.g., International Covenant on Economic, Social and Cultural Rights [hereinafter ICESCR}, G.A. Res. 2200A, 21 U.N. GAOR, Supp. No. 16 at 49, U.N. Doc. N6316 (1966) , at art. 7, 7(d) ('The States Parties to the present Covenant recognize the right of everyone to the enjoyment of just and favourable conditions of work which ensure, in particular .... Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well as remuneration for public holidays.").
126 [Vol. 13:2 performances.
133
The right of persons with disabilities to equal recogmtlon and support of their cultural and linguistic identity is likewise a fundamental cultural right expressed in Article 30, 134 and serves to further facilitate participation in society on one's own terms.
135
This includes, for example, the right to use sign language as well as the recognition and support of Deaf culture. 136 The CRPD therefore recognizes that people who are part of Deaf culture use sign language as their primary language and claim their identity as members of a cultural or language minority and not necessarily as persons with disabilities. 137 Finally, in its fullest expression in a human rights convention, the CRPD articulates the scope of the right of persons with disabilities to participate in sport, recreation and leisure, as well as the right of disabled children to play . 138 States must encourage and promote the inclusion of persons with disabilities in mainstream sporting activities, an approach that favors inclusive programming.
139 Applying the general principles of the CRPD to this provision, people with disabilities are to enjoy equal access to sport and recreational facilities (such as swimming pools and playgrounds) and have opportunities for participation in both disabilityspecific sport and recreation (e.g., wheelchair basketball) and mainstream sport programming.
140 It further affirms the rights of persons with disabilities to organize, develop, and participate in sport and recreation with other persons with disabilities, including activities organized specifically for persons with disabilities in both mainstream as well as disability-specific sport.
141
In addition to ensuring their right to access and to use sporting, recreational and tourism facilities such as sport arenas, community pools, museums, cinemas, and hotels, states must also take measures to ensure that persons with disabilities are included as recipients of services and programming by organizers.
142 Finally, Article 30 recognizes the right of children with disabilities to play and to participate in recreation, leisure and sporting activities in the school system. 143 This also includes access to playgrounds in the community and adaptive physical education in schools.
144
B. Participation in Sport and Cultural Life as a Connector and
Conveyor to Living in Community with Others
A primary goal of the disability rights movement, and indeed of other civil rights movements, has been the systematic removal of discriminatory and isolating barriers in social life and the equalization of opportunities in support of full participation in society. 145 An important dimension of this work therefore has included a push for the realization of participatory justice in sport and cultural life. 146 The potential for sport and cultural activities to serve as relational vehicles supporting a broad array of human rights ideas and rights-based interventions is increasingly understood.
147 It is likewise expressed in an expansion of programming at community, national and international levels in which sport and cultural activities serve as cohesion tools and conveyors of social issue messaging. 148 The role of sport in fostering peacebuilding [Vol. 13:2 and social mobilization is also increasingly recognized.
149 Disability sport, for example, has been effectively utilized as a tool for continued national reconciliation in Cambodia.
150
For members of the disability community, participation in cultural life and sporting activities serves as a vital channel of engagement with society when such participation is embraced by the community. Much has been written about the role that participation in sport and recreation can have on increasing the self-reliance and empowerment of persons with disabilities, and in providing tools to facilitate fuller community engagement in all realms, including education and employment. 151 Conversely, the consequences of being denied meaningful opportunities in sport and cultural life can be devastating. Isolation from culturally enriching activities can reinforce internalized oppression and disconnection from community and the exclusion of children with disabilities from play and more structured forms of recreation can stifle both mental and physical well-being. 152 One of the fundamental human rights infringements documented by DPOs reporting on abuses in institutions such as mental health facilities or orphanages for children with disabilities is the lack of stimulation offered by engagement in sport, recreational and cultural activities.
153
In its most extreme and abusive form, children with disabilities are tied to furniture or literally caged and rendered immobile all day, often on the basis of a bogus strategy of protection by institution staff.
154
Failures in this context clearly contribute to other human rights violations, such as the right to the highest attainable standard of health, and thereby underscore the interrelatedness of rights.
155
A rights-based approach to the idea of participation as applied to sport and cultural life seeks to understand how persons with disabilities can be included in ways that promote individual as well as community empowerment and development. Inclusion under the model envisioned by the Convention also requires participation in the selection of appropriate sporting and cultural activities and roles within sport (as spectator, as competitor) in line with the particular, individualized motivations, interest and talents and, clearly, consultation with people with disabilities themselves and their representative organizations.
156
Special Olympics exemplifies the notion of providing modified sport and recreational activities in individualized and structured frameworks to facilitate successful achievement. 157 The organization's premise is that people with intellectual disabilities can, with instruction and encouragement, derive numerous benefits from participation in individual and team sports designed in accordance with the age and ability level of each athlete and that the community at large benefits from participation and observation in events.
158
As one commentator has argued persuasively in the context of supporting fairness and participation in sport, through developing inclusive models opening sport options for disabled athletes opens options for all including "able-bodied people who find the existing sports opportunity structure inaccessible or unappealing."
159
The role that media plays in and around sporting, recreational and cultural life opportunities is also an important factor in combating-or all too frequently, reinforcing-disability discrimination and stereotyping. 160 Public media serves to shape popular conceptions about disability and ideas about the capacity of people with disabilities to be competent in various types of sporting and cultural activities. 161 Scholars working in the area of disability sport have argued that the visibility of an increasing number of successful athletes with disabilities in the mainstream could help to transform negative stereotrpes about disability, persons with disabilities and the sporting body.
16
This idea is certainly expressed in the common advocacy tool of celebrating December 3rd as the International Day of Persons with Disabilities 163 in which, community sporting events hosted by DPOs and disabled participants seek to raise the image and voice of people with disabilities in their societies. 164 Similarly, the visibility of people with disabilities in the performing arts can likewise have a positive impact on cultural norms about disability. 165 In sum, Article 30 of the CRPD seeks to ensure participatory justice for persons with disabilities by mandating organizing principles and structural characteristics in a way that makes access to and participation in those activities equal and rewarding. Like the other articles of the Convention, the sports, recreation and cultural life provisions are harmonious with the theories put forward by Professor tenBroek's scholarship. (2005) 164. In 1997, the theme for December 3 was Arts, Sports and Disabilities and the UN focused its celebration efforts that year on the achievements and contributions of artists and athletes with disabilities. The UN stated in connection with the events that:
Arts and sports play a vital role in preparing people with disabilities for learning and career success. Participation nurtures the independence and self-worth of persons with disabilities and contributes to the cultural and economic life of their communities. This, in turn, can help bring about positive changes in public attitudes.
United Nations Disabled Persons Bulletin No. 3 of 1997, Secretary General's Message, http://www.un.org/esalsocdev/enable/disb973b.htm.
165. This is one of the premises of Art and Soul, an international celebration of arts, disability and culture, the purpose of which is to hold visual and performing arts workshops, exhibits, and artist development sessions to provide emerging artists with disabilities opportunities to explore abilities, expand careers and heighten artistic exposure. See Ability Arts, Programs, Art & Soul, http://www.abilityarts.org/programs.htm.
166. For more on the limitations of due process scholarship focusing on process outcomes disconnected from notions of dignity, broad notions of fairness and the like. It is this fuller dimension of participatory justice that the CRPD drafters, as well as Professor tenBroek, had foremost in mind in realizing the right of persons with disabilities to live in the world.
to the exclusion of examining with care the process itself, see JERRY MASHAW, DUE PROCESS IN THE ADMINISTRATIVE STATE 161-162 (1985) .
